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QUESTIONS PRESENTED 


Is a claim of prejudice allegedly caused by the introduction 
at trial of three co-defendants’ confessions, one of which was 
held admissable and two of which were subsequently held 
excludable on non-constitutional (Mallory) grounds and under 
established authorities could not even be collaterally attacked 
by the confessors themselves, properly cognizable under § 2255 
on the basis of intervening law? If so, are the ends of justice 
served by this Court reconsidering appellant’s claim and re- 
quests for relief either under § 2255 or under the extraordinary 
power of the court where the confession-prejudice issue was 
briefed, argued, and decided against appellant on direct appeal 
and again fully argued and briefed on the basis of intervening 
law in the error coram nobis appeal which was affirmed per 
curiam? Ifso, and assuming the law of Jones, Short and Jones 
is otherwise applicable, should the Jones case be retrospectively 
applied to cure an alleged non-constitutional complaint (where 
the sufficiency of the evidence has been specifically upheld on 
appeal), especially in light of the Supreme Court’s action in 
limiting recent constitutional confession cases to prospective 


application? 
w 


Counterstatement of the Case 
a, Direct appeal 
b. First collateral attack 
¢. Second collateral attack... 
d. Third collateral attack... 
Statute Involved 
Summary of Argument, 
Argument: 
Appellant’s non-constitutional complaint, spawned by new case 
law, that he was prejudiced by the use at trial of co-defendants’ 
illegal (Mallory) confessions may not be raised under § 2255; 
in any event, both of his current requests for relief have been 
previously determined adversely to him on the merits by this 
Court; furthermore, the intervening law of the Jones case 
should not be applied retrospectively 
Conclusion. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20242 


James M. DYKES, APPELLANT 
v 
Unrrep Srares oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed February 21, 1961 appellant and co- 
defendants Leon Jackson, Carl A. Tatum, Charles S. Coleman 
and James V. Washington were charged with robbery, felony 
murder committed during the armed robbery, and unauthor- 
ized use of a vehicle (22 D.C. Code §§ 2901, 2401, and 2204). 
After trial by jury in the fall of 1961 appellant and three 
co-defendants were convicted? of second degree murder and 
otherwise as indicted. Each received consecutive prison sen- 
tences of 8 to 24 years, 4 to 12 years, and 1 to 3 years for his 
respective crimes, except that Jackson, who fired the murder 
weapon, was given an increased sentence of 10 to 30 years on 
the murder count. 

Appellant has unsuccessfully sought relief from this Court 
thrice before, once on direct appeal and twice on collateral 
attacks. Once again he seeks review in a collateral attack, 


1 Washington was acquitted by the court on all but the motor vehicle count 
and as to that count was granted a judgment n.0.v. 


(1) 
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appealing from the lower court’s denial of his “Motion For 
Vacation of Sentence pursuant to 28 U.S.C. § 2255”. 


a. Direct appeal? 


In two motions for severance prior to trial appellant, who 
did not confess, began the first of a continuous chain of attacks, 
stretching to the case at bar, in which he alleges that the use at 
trial of the confessions of Jackson, Tatum and Coleman, which 
mentioned him by name,’ prejudiced his right to a fair trial. 
After argument, the motions were denied.‘ 

On appeal the convictions of appellant® and Jackson * were 
affirmed while those of Coleman’ and Tatum * were reversed 
on the grounds that their confessions had been obtained during 
a period of unlawful detention in violation of Mallory.’ Al- 
though the appeals were not consolidated, the four decisions 
were handed down simultaneously on December 20, 1962 and 
are reported seriatim. 

In his brief on direct appeal, appellant asserted, inter alia, 
that because of the confessions it was error not to have granted 
him a severance and that, even if the trial judge did not err 
in this respect, “In any event, the possibility of prejudice to 
an appellant’s rights is sufficiently great to require that the 
judgment be set aside * * *” (Br. in No. 16882, p. 26). In 
its opinion affirming the conviction, this Court upheld the low- 
er court’s discretionary refusal to grant a severance even 
though “the admissions of the defendants implicated appel- 

* No. 16882. 

* At trial the government was not permitted to eliminate specific references 
to appellant in the written confessions because Washington, who was men- 
tioned only in Jackson's confession, insisted that they remain for the jury’s 
consideration. The trial judge gave thorough, careful precautionary instruc- 
tion prior to the reading of the confessions into evidence and again at the 
close of the trial (Tr. 1580-82 ; 1995-96 ; see also 2008-09). 

“See motion of May 10, 1961 denied May 26 and Motion of June 21 denied 
June 23 in Cr. No, 125-61. 

* Dykes v. United States, 114 U.S. App. D.C. 189, 313 F. 2d 580 (1962). 

* Jackson v. United States, 114 U.S. App. D.C. 181, 313 F. 2d 572 (1962). 

7 (Charles S.) Coleman v. United States, 114 U.S. App. D.C. 185, 313 F. 2d 
576 (1962). 


* Tatum v. United States, 114 U.S. App. D.C. 188, 313 F. 2d 579 (1962). 
* Mallory v. United States, 354 U.S. 449 (1957). 
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lant” and, after upholding the sufficiency of the evidence, dis- 
missed appellant’s remaining points as being “without merit”. 
(14 U.S. App. D.C. at 190, 313 F. 2d at 581. 

Appellant’s pro se petition for rehearing en banc reasserted 
both the severance and the plain prejudice arguments, at- 
tempting to shore up the latter with a reference to Delli Paoli 
v. United States, 352 U.S. 232, 239 (1957) and urging, in refer- 
ence to the confessions of his co-defendants, the “conviction 
cannot stand on the evidence ruled inadmissable * * * it re- 
mains prejudicial” (Pet. p. 5). This court, ruling en banc on 
January 28, 1963 unanimously (all nine judges participating) 
refused to rehear the case. On June 17, 1963 the Supreme 
Court denied certiorari, which was sought through current 
counsel. 374 U.S. 837 (1963). 


b. First collateral attack *° 


On September 30, 1963 appellant, pro se, moved pursuant 
to § 2255 for the vacation of his sentence and his immediate 
release, complaining that he did not receive a fair trial be- 
cause the illegal Coleman and Tatum confessions prejudiced 
his trial. (See Motion in C.A. No. 2414-63, p. 3, 4 and 6). 
The government filed a brief in opposition and on January 2, 
1964 the motion was denied. The district court on January 
17 granted a motion to appeal without prepayment of costs but 
on March 16, 1964 this Court (Judges Danaher, Burger and 
Wright), “acting on the original record,” denied a motion for 
appointment of counsel and dismissed the appeal as “frivo- 
lous”. Evidentally this Court concurred with appellant’s con- 
cession in his Reply Brief (p. 1) that the question of prejudice 
had been raised (and rejected by this Court) on direct appeal. 


c. Second collateral attack * 


On July 1, 1964 appellant, through his current counsel, filed 
@ motion for a writ of error coram nobis, based on the disparity 
between his sentence and the sentences of eight months to two 
years ultimately imposed upon Coleman and Tatum who pled 


* C.A. No. 2414-63; No. 18449. 
* Cr, No. 125-61, No, 18861. 
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guilty to unauthorized use of a vehicle. (The court dismissed, 
on government motion, the remaining counts of the indict- 
ment). Shortly prior to argument on the motion this Court 
handed down its opinion in Jones, Short and Jones, 119 US. 
App. D.C. 284, 342 F. 2d 863 (1964) (hereinafter referred to 
as “Jones’”). At argument counsel requested the district court 
(a) to consider the Jones case as an additional factor in the 
coram nobis motion and (b) to consider the motion, instead, 
as a § 2255 motion for purposes of reversing the conviction on 
the basis of intervening law, if that appeared to the court to 
be the correct procedure. The district court held that coram 
nobis, which was designed to correct a judgment on the ground 
of mistaken fact, did not lie in the circumstances presented; 
the court further declined to treat the motion as one brought 
under § 2255. (Transcript of Proceedings of July 24, 1964, 
Cr. No. 125-61, pp. 2-24). 

The arguments now offered in support of relief under § 2255 
were fully briefed by both sides on the prior appeal. In addi- 
tion, as @ new ground, it was urged that this Court should 
withdraw its original mandate and grant a new trial under the 
authority of Byrd v. United States, D.C. Cir. No. 12848, decided 
March 31, 1959. Judge Fahy, dissenting from the per curiam 
affirmance, would have resorted to Byrd to reinstate the origi- 
nal appeal “and reconsider it in light of the intervening deci- 
sions of this court”. Dykes v. United States, 120 U.S. App. 
D.C. 55, 343 F. 2d 337 (1965). The petition for rehearing 
en banc, which reiterated a request for relief under § 2255 and 
under Byrd, was denied on April 12, 1965, Chief Judge Bazelon 
and Judges Wright and Fahy dissenting without opinion. 


d. Third collateral attack 


On November 22, 1965 appellant, through current counsel, 
filed another § 2255 motion again contending that the use of 
the three confessions of his co-defendants deprived him of a 
fair trial. Relief was denied on March 14, 1966 upon the briefs, 
oral argument, files and records in the case. On May 31, 1966 
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the district Judge granted leave to appeal without prepayment 
of costs, and the matter is now before this Court.” 


STATUTE INVOLVED 


Title 28, United States Code, § 2255, provides: 


A prisoner in custody under sentence of a court estab- 
lished by Act of Congress claiming the right to be 
released upon the ground that the sentence was imposed 
in violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise 
subject to collateral attack, may move the court which 
imposed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the 
case conclusively show that the prisoner is entitled to 
no relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hearing 
thereon, determine the issues and make findings of fact 
and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au- 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or 
correct the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 
hearing. 

* Appellant, acting pro se, has sought on two other occasions to obtain 
relief, basically asserting prejudice from the use of his co-defendants’ con- 
fessions. His motion for a writ of habeas corpus was denied on February 8, 
1963, and his motion for a reduction of sentence under Rule 35, Fed. BR. 


Crim. P. was denied on July 22, 1963. No appeals were taken from these 
decisions. 
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The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on behalf 
of the same prisoner. 

An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment 
on application for a writ of habeas corpus. 

An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by 
motion pursuant to this section, shall not be entertained 
if it appears that the applicant has failed to apply for 
relief, by motion, to the court which sentenced him, or 
that such court has denied him relief, unless it also 
appears that the remedy by motion is inadequate or 
ineffective to test the legality of his detention. 


SUMMARY OF ARGUMENT 


Recent decisions of this Court, reaffirming established law, 
hold that a non-constitutional issue may not be raised under 
§ 2255. Appellant offers no compelling reason from the stand- 
point of the administration of justice why his non-constitu- 
tional contention, originally directed at the trial judge’s dis- 
cretion in failing to grant him a severance under a rule of the 
Court and now articulated in the form of prejudice arising out 
of an alleged violation of the hearsay rule, should properly be 
the subject of a collateral attack. This is particularly true 
where, as here, the current assertions of prejudice, which are 
based on intervening law never retrospectively applied, were 
made to, and unanimously rejected by, this same federal court 
on direct appeal, and a petition for rehearing en banc was 
unanimously denied. 

In any event the attempt to raise his current contention by 
§ 2255 and his request for relief under the extraordinary power 
of the Court, have already been rejected. In a previous appeal 
from a denial of a motion for a writ of error coram nobis, in 
which the trial judge considered coram nobis an inappropriate 
vehicle for the relief then requested, the instant contentions 
were fully briefed and argued. The court, per curiam, rejected 
them, while the dissent, by implication agreeing that § 2255 
relief was not available, would have relied upon the extraor- 
dinary power of the Court. utilized in the Byrd decision, to 
reinstate the original appeal and reexamine the case in light 
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of intervening law. Prior to the Jones decision, appellant’s 
illegal confession-prejudice argument was twice rejected: once 
on direct appeal (petitions for rehearing en banc and certiorari 
were denied) and once when his prior § 2255 appeal on this 
point was dismissed as “frivolous.” The ends of justice will not 
be served by the reexamination of points previously decided. 

_ Even if the Jones case is otherwise applicable, it need not be 
given retrospective application. The non-constitutional nature 
of the complaint confirms a prospective application as the more 
desirable result particularly since appellant’s conviction has 
been upheld on direct appeal in the face of a specific challenge 
to the sufficiency of the evidence. Furthermore.a prospective 
application is consonant with the lead taken by the Supreme 
Court recently in confession cases which, significantly, involve 
constitutional infirmities. 


ARGUMENT 


Appellant’s non-constitutional complaint, spawned by 
new case law, that he was prejudiced by the use at trial 
of co-defendants’ illegal (Mallory) confessions may not 
be raised under § 2255; in any event, both of his cur- 
rent requests for relief have been previously determined 
adversely to him on the merits by this Court; further- 
more, the intervening law of the Jones case should not 
be applied retrospectively. 


a. Collateral attack unavailable 


Appellant’s challenge to his conviction based on intervening 
law is not cognizable under § 2255. A change of non-consti- 
tutional proportions in existing law is insufficient grounds for 
collaterally attacking a conviction. Sunal v. Large, 332 US. 
174 (1947); Nance v. United States, — U.S. App. D.C. —, 359 
F. 2d 273, 274 (1966) (appellant “must establish” that he is 
suffering from “a denial of his constitutional rights”); see 
Thornton v. United States, D.C. Cir. No. 19664, decided Octo- 
ber 6, 1966 (majority and dissenting opinions); Warring v. 
Colpoys, 74 U.S. App. D.C. 3038, 122 F. 2d 642, cert. denied, 314 
U.S. 678 (1941) (change in the law brought about by judicial 
construction in another case affords no basis for a collateral 
attack); accord, Meyers v. United States, 86 U.S. App. D.C. 
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320, 181 F. 2d 802, cert. denied, 339 US. 983 (1950); see also 
Judge Friendly’s scholarly opinion in United States v. Sobell, 
314 F. 2d 314, 320-23, (2d Cir.), cert. denied, 374 U.S. 857 
(1963). 

Appellant’s complaint is not of constitutional dimensions, 
but rather it poses an evidentiary question which comes within 
the supervisory power of the courts to control." The confes- 
sions themselves were excluded because of illegal delay under 
Mallory, a non-constitutional ground that this Court has said 
many times cannot be raised under § 2255 by the confessor.** 
Surely, therefore, an attack should not be allowed under § 2255 
by one other than the confessor alleging prejudice from these 
confessions. Not every alleged error at trial can be inflated 
to constitutional proportions.* See Sunal v. Large, supra at 
182. Furthermore, the opinion of the Court in the Jones case 
does not state as its basis a constitutional ground, and a fair 
reading of the case reveals that the Court rested its decision 
on its general supervisory powers alone in dealing with the 
question of “inadmissable hearsay”. 119 U.S. App. D.C. at 
287-88, 342 F. 2d at 866-67. This is especially clear in view 
of the discussion therein of Malinski v. New York, 324 U.S. 401 
(1945) in which the Supreme Court held that erroneous admis- 
sion at a joint trial at a state court proceeding of a co- 
defendant’s coerced confession accompanied by limiting in- 
structions, did not violate the due process clause of the Four- 
teenth Amendment. Cf. Anderson v. United States, 318 U.S. 
350 (1943). 

Even assuming, arguendo, that appellant’s complaint is of 
constitutional proportions, it does not mean that he has an 
absolute right to collaterally attack his convictions. See 
Thornton v. United States, supra, slip op. at 5. Since appel- 
lant’s convictions were supported by ample evidence inde- 
pendent of any alleged prejudice arising out of the confessions, 

* See, e.g., McNabb v. United States, 318 U.S. 322, 341 (1943) ; Harling v. 
United States, 111 U.S. App. D.C. 174, 295 F. 2d 161 (en banc 1961). 

“E.g., Edwards v. United States, 103 U.S. App. D.C. 152, 153, 256 F. 2d 
707, 708, cert. denied, 358 U.S. 847 (1958). 

*The substance of appellant’s original complaint was a request for a 
severance under Rule 14, Fed. R. Crim. P. and his current form of argu- 


ment is perhaps most properly considered, in the final analysis, on this 
non-constitutional basis. 
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it cannot be said that there was a “weakness in the judicial 
process which has resulted in the conviction”2* Id. at p. 6 
and 13. 


b. Prior decision on the merits of the issue 


Yet there is another reason why this Court need not even 
pass on the merits of appellant’s current appeal. In his brief 
in the case at bar appellant presents the question of whether, 
considering the record, subsequent events and recent case law, 
he was “prejudiced by the admission into evidence of his co- 
defendants’ inadmissible confessions” such as to warrant re- 
lief under § 2255 or under the extraordinary power of this 
Court as exercised in the Byrd case (Br. p.i). The exact con- 
tentions have been fully litigated and should not be reveiwed 
again. Sanders v. United States, 373 U.S. 1 (1963). 

Appellant’s contention that he was unconscionably prej- 
udiced by the confessions of this three cohorts was rejected 
on direct appeal: the severance argument was specifically set 
aside and the plain prejudice argument was termed “without 
merit”. The simultaneous release of the opinions in appel- 
lant’s and his three co-defendants’ appeals, all decided by the 
same panel, leaves no doubt that appellant’s conviction was 
affirmed with the knowledge that two of the three confessions 
were illegal as violative of Mallory. Moreover, the Court en 
banc unanimously refused to rehear the assertion that a fair 
trial was denied appellant because of his co-defendants’ illegal 
confessions, and later this Court dismissed his first. § 2255 ap- 
peal which reasserted the same argument, styling it “frivolous.” 

In the error coram nobis appeal the question of possible 
prejudice owing from co-defendants’ illegal (Mallory) con- 
fessions was fully briefed and argued, relief being requested 
under § 2255 and, as an alternative, under the authority of the 
Byrd case. While Judge Fahy would have invoked the Byrd 
doctrine to reinstate the direct appeal in order to reconsider the 

* Smith v. United States, 88 U.S. App. D.C. 80, 86, 187 F. 2d 192, 198 (1950), 
cert. denied, 341 U.S. 927 (1951); see algo, Hodges v. United States, 108 
U.S. App. D.C. 375, 282 F. 2d 858 (1980), cert. dismissed as improvidently 
granted, 368 U.S. 189 (1961) ; United States v. Allocco, 305 F. 2d 704, 707, 
n.8, (2d Cir.), cert. denied, 352 U.S. 981 (1962). 
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case “in light of the intervening decisions of this court”,”” the 
majority’s per curiam affrmance implicitly rejected this solu- 
tion. Judge Fahy, by resorting to a rare and almost unique 
procedure to invoke the “exceptional power” ** of the Court of 
Appeals (employed only where all other relief is unavailable), 
obviously regarded the traditional § 2255 vehicle as not being 
appropriate to carry the instant collateral attack. This is 
precisely appellee’s view. It follows that the majority agreed 
with Judge Fahy on this point. 

There is no doubt that this Court previously passed upon the 
Byrd argument, which can only be made to this court to recall 
its own mandate, and disapproved it in the error coram nobis 
appeal.”® Furthermore, the Court at the same time considered 
the § 2255 argument properly before it and rejected the avail- 
ability in this case of a collateral attack based on intervening 
law. This is evidenced by the implications of Judge Fahy’s 
dissent and by the fact that there was no statement by the 
Court that the argument was not properly before it. It should 
not be presumed that the Court would, in silence, decline to 
pass on a potentially valid argument merely because of a pro- 
cedural infirmity. See Carlisle v. United States, 122 U.S. App. 
D.C. 240, 352 F. 2d 716 (1965) (appeal affirmed but specifically 
without prejudice to the filing of a new petition under § 2255) ; 
Bradley v. Preston, D.C. Cir. No. 19864, decided June 30, 1966) 
(jurisdiction retained and case remanded to allow lower court 
to consider a claim not passed upon). 


120 U.S. App. D.C. at 56, 343 PF. 2d at 338. 

* Ibid. 

’ The extraordinary circumstances of the Byrd case are distinguishable 
from the case at bar. Byrd had her conviction set aside after a co-de- 
fendant’s conviction was reversed due to the use at trial of illegal evidence. 
This illegal evidence was “the crux of the case” against Byrd. United States 
v. Byrd, 166 F. Supp. 350, n.1 (D.C.D.C. 1958). Appellant’s conviction 
has already been upheld as being based on sufficient evidence which, of 
course, did not include the illegal IJallory confessions of his two co- 
defendants. Appellant seeks to have his conviction set aside because of 
intervening law, 2 commonplace occurrence that does not meet the standard 
for recalling its own final mandate after expiration of the term at which the 
judgment was finally entered. See Hazcl-Atlas Glass Co. v. Hartford-Empire 
Co., 322 U.S. 238, 244 (1944). 
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The ends of justice will not be served by any further con- 
sideration of appellant’s application. Sanders v. United States, 
supra. He has generated three appeals with the essential point 
of confession-prejudice at the core of each, All three appeals 
have been rejected on the merits. This Court should not 
examine the question a fourth time. Three generations of 
appeals are enough. 


ec. Jones decision not retroactive 


Even if Jones is otherwise controlling, it need not be applied 
retroactively. See Linkletter v. Walker, 381 U.S. 618 (1965) 
(applying prospectively the rule of Mapp v. Ohio, 367 U.S. 643 
(1961) excluding from state criminal proceedings evidence ob- 
tained through an unreasonable search and seizure); Tehan v. 
United States ex rel. Shott, 382 U.S. 406 (1966) (applying 
prospectively the rule of Griffin v. California, 380 U.S. 609 
(1965) forbidding adverse comment by judges and prosecutors 
on failure of defendant to testify).*° Perhaps the best guidance 
comes from a Supreme Court decision in the field of confessions, 
Johnson & Cassidy v. New Jersey, 384 U.S. 719 (1966), which 
refused to apply retroactively Miranda v. Arizona, 384 US. 
436 (1966) and Escobedo v. United States, 378 U.S. 478 (1964). 
The criterion applied by the Supreme Court was whether the 
rule affected “the very integrity of the fact-finding process” ** 
and averted “the clear danger of convicting the innocent” 
Johnson & Cassidy v. New Jersey, supra at 727. The suf- 
ficiency of the evidence against appellant has been specifi- 
cally upheld with the court’s knowledge that two of the 
co-defendant’s confessions were illegally obtained in violation 
of Mallory, which does not make the confessions unreliable.”* 
Accordingly, a decision on a non-constitutional basis, like Jones, 


* But some recent cases involving criminal proceedings have been applied 
retroactively. See Gideon v. Wainwright, 372 U.S. 385 (1963) (right of an 
indigent to advice of counsel at trial) and Jackson v. Denno, $78 U.S. 368 
(1964) (right of an accused to effective exclusion of an involuntary confes- 
sion from trial). 

™ Linkletter v, Walter, supra at 639. 

"= Tchan V. Shott, supra at 416, 

™ Tate v. United States, 109 U.S. App. D.C. 13, 17, 283 F. 2d 377, 381 (1960) 
(“Mallory confessions, though excluded for other reasons, are trustworthy 
and give a true picture of the facts”). 
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which did not say in the opinion it was to be applied retrospec- 
tively,** should come under the “from this day forward” * rule.”* 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 
Davip G. Bress, 
United States Attorney. 
Frank ‘Q. NEBEKER, 
WituiaM Martin CoHEN, 
Rosert Kenty WEBSTER, 
Assistant United States Attorneys. 


The opinion affirming appellant’s direct appeal is specifically referred to 
in the dissent. 119 U.S. App. D.C. at 101, 342 F. 2d at 880. 

* (James 8.) Coleman v. United States, D.C. Cir. No. 19662, decided 
July 14, 1966, slip op. at 7; see Dooling v. Overholser, 100 U.S. App. D.C. 
247, 251, 243 F. 2d 825, 829 (1957) and cases cited therein (statutory interpre- 
tation requiring representation by attorney or guardian before Mental 
Health Commission given prospective application only). 

* Appellant’s conviction was properly upheld under Deli Paoli v. United 
States, 352 U.S. 232 (1957); Blumenthal v. United States, 332 U.S. 589 
(1947) ; Hatl v. United States, 83 U.S. App. D.C. 166, 168 F, 2d 161, cert. 
denied, 324 U.S. 853 (1948) ; the Delli Paoli, Blumenthal and Hall cases, a8 
cited in the Court’s unanimous opinion on direct appeal. The distinction 
between Jones and the instant case is that Jackson’s confession, which was 
used at trial and which mentioned appellant by name, was approved on 
appeal while no valid confession remained in Jones. Thus, using hindsight, 
had the government excluded the two Malory confessions at trial, there 
would have been a duplication of the Delli Paoli circumstances where the 
confession which mentioned the co-defendant by name was admissible against 
the confessor, there was sufficient other evidence to sustain the conviction 
against appellant and the time honored admonition to the jury was accu- 
rately given and repeated. Zrgo, Delli Paoli, not Jones, is controlling. It 
is significant that Judge Edgerton, the author of appellant's affirming opin- 
fon which rejected the plain prejudice argument (now reasserted) as being 
“without merit”, also wrote the majority en banc opinion in Jones. 
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UNITED STATES COURT OF APPBALS 
FOR THS DISTRICT OF COLUMBIA CIRCUIT 


No. 20,242 


JAMBS M. DYKES, 
Appellant 


Vv. 


UNITED STATES OF AMERICA, 
Appellee 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 
In 1961, appellant was convicted of second degree 
murder, robbery, and unauthorized use of a motor vehicle. This 


Court affirmea the conviction. Dykes v.- United States, 114 U.S. 


App. D.C. 189, 313 F. 2d 580 (December 20, 1962). Simultaneously, 


the Court reversed the convictions for the same crimes of two 


persons, Coleman and Tatum, who haa@ been tried jointly with 


appellant. Coleman v. United States, 114 U.S. App. D.c. 185, 


313 F. 2a 576; Tatum v. United States, 114 U.S. App. D.C. 188, 


313 F. 2a 579. Certiorari was sought to review the affirmance 
| 


of appellant's conviction. The writ was denied. 374 U,S. 837. 
After their convictions were reversed by this Court, the govern- 
ment dropped the murder and robbery charges against coleman and 
Tatum. They pleaded guilty to unauthorized use of a vehicle and 
were sentenced to 8 months to 2 years imprisonment. Cr No.125-61. 


Subsequently, counsel who had represented appellant on 


| 
the initial appeal initiated in the District Court a proceeding 


for reduction of sentence to eliminate disparity in the treatment 


| 
of appellant arising from the reversal of the convictions of 


appellant's codefendants. The validity of appellant's trial 
and sentence was not attacked. Accordingly, relicf was |sought 


| 
by motion for a writ of error coram nobis. The motion was filed 


July 1, 1964. 


While the motion was pending and before it was argued 


in the District Court, this Court rendered its decision in Jones, 


Short and Jones v. United States, 119 U.S. App. D.C. 284, 342 


F. 2d 863 (July 13, 1964). The decision announced a rule of law 


in conflict with the original affirmance of Dykes' conviction. 


At argument before the trial judge, Jones, Short and Jones was 


cited, and the Court was requested to treat the motion for writ 
of error coram nobis alternatively as though it had been brought 
under 28 U.S.C. §2255, if that appeared to the Court to be the 
correct procedure. This the judge refused to do. At the con- 
clusion of argument, the trial judge ruled that he lacked juris- 
diction under the coram nobis procedure to grant the relief re- 
quested on behalf of appellant. A sccond appeal to this Court 
followed. There it was urged on behalf of appellant that the 
District Court's denial of coram nobis relief should be reversed 
and thet, failing this, the Court should grant relief under €275 
or withdraw its original mandate affirming the conviction and 
grent appellent 2 new trial. The Court declined to rule on +L 
latter two alternatives, however, merely affirming by per curiam 
order the judgment of the District Court denying coram nobis re- 
lief. Dykes v. United Statcs, 120 U.S. App. D.c. 55, 343 F. 
2a 337 (February 19, 1965). Judge Fahy dissentcd. A petition 
for rehearing en banc, specifically rcquesting that the §2255 
and withdrawal of mandate qucstions be considered and decided 


was Cenied. Chicf Judge Bazclon and Judges 


Fahy and Wright would have granted the petition for elnaetieys 
en banc. 

Accordingly, the instant proceeding under 2b U.S. §2255 
was initiated in the District Court. Civil Action No. 2914-65. 
By order dated March 14, 1966, the District Court denied the 
motion for §2255 relief and this appeal followed. 

This Court has jurisdiction under 28 U.S. §1291 and 


under 28 U.S.C. §2255. 


Statement of the Case 


In 1961 appellant Dykes was convicted in the District 


Court of second degree murder, robbery, and unauthorized use of 
a vehicle. His conviction was affirmed by this Court} in Decem- 
ber 1962. Decisions of the Supreme Court and this court issued 
after the conviction was affirmed establish that Dykes was de- 
nied the substance of a fair trial and is entitled to vacation 
of his sentence pursuant to 28 U.S.C. §2255. The pertinent sub- 
stantive and procedural facts are as follows: | 
On February 21, 1961, appellant Dykes was indicted 

with four codefendants, Jackson, Coleman, Tatum and Washington, 


for felony-murcer, robbery and unauthorized use of a vehicle. 


22 D.C. Code §§2401, 2901 and 2204. The five defendants were 
charged with stealing a car on the evening of December 23, 1960, 
and thereafter on the same evening robbing Fannie and Victor 
Schery on Sheriff Road, N. W., in the course of which robbery 
Victor Schery was shot and killed. Prior to trial, Dykes and 
Washington sought severance which was denied. Joint trial of all 
five defendants before a jury occurred in the fall of 1961. 

Oral and written post-arrest confessions alleged to 
have been taken by the police from Jackson, Coleman and Tatum, 
but not from Dykes or Washington, were introduced into evidence 
at the trial. Tr. 1397-1399, 1404-1406, 1455-1457, 1482-1484, 
1528-1531, 1533-1541, 1545-1548 (oral), Tr. 1583-1609 (written). 
The defendants objected to the introduction of these confessions 
on many grounds, including coercion, Mallory, inadequate warning 
as to constitutional and statutory rights, and prejudice to co- 
defendants named in the statements. Tr. 1279-1376. On appeal 
the Court of Appeals ruled that Coleman's and Tatum's confessions 


were erroneously admitted. Coleman v. United States, 114 U.S. 


App. D.C. 185, 313 F. 2d 576 (1962); Tatum v. United States, 114 


U.S. App. D.C. 183, 313 F. 2a 479 (1362). 


The allcged confessions described the theft of the 


automobile, the robbery and the shooting at great length and in 
detail. The references to other defendants contained in the con- 


fessions were not deleted when the confessions were put in evi- 


dence. The actual names of each of the defendants named in the 


confessions were given to the jury. */ ail the confessions named 
| 


Dykes as a participant in the theft of the automobile and the 
robbery-shooting. Dykes was named, end his name was read to the 
jury, 25 times in Coleman's written confession (Tr. 1583-1591), 
29 times in Tatum's written confession (Tr. 1591-1600) , and 28 
times in Jackson's written confession (Tr. 1600-1609) . The pro- 
nouns "he, his, him" (referring to Dykes), and "we, us, they" 


(referring to Dykes and other defendants) were used,| and read to 


the jury, 44 times in Coleman's written confession, 35 times in 
i 
Tatum's written confession, and 46 times in Jackson's written 


confession. In testimony to the jury as to the alleged oral 


*/ One of the police officers who testified to the allegeé oral 
confessions avoided stating the names of codefendants (Tr. 1397- 
1399, 1404-1406), but the other three police officers who testi- 
fied to oral confessions stated the names of the codefendants, 
including Dykes, allegedly named in the confessions.| (Tr. 1455- 
1457, 1482-1484, 1528-1531, 1539-1541, 1545-1548). The names of 
the codefendants, including Dykes, were not deleted from any of 
the three alleged written conressions when they were) put before 
the jury. (Tr. 1583-1609). 


statements of Coleman (Tr. 1455-1457, 1528-1531), Tatum (Tr. 


1539-1521), and Jackson (Tr. 1482-1483, 1535-1548), Dykes was 


named 21 times, 9 times and 18 times, respectively, and he was 
referred to by pronouns 31 times, 21 times and 48 times, re- 
spectively. 

Unlike Dykes, the defendant Washington was named as a 
participant in the crimes only in Jackson's confessions, which 
accused Washington, together with Dykes, Coleman, Tatum and Jack- 
son, of total involvement in the crimes. Tr. 1482-1484, 1545- 
1548, 1600-1609. Coleman‘s and Tatum's confessions, on the other 
hand, dic not name Washington at all, or refer to any person 
other then Dykes, Coleman, Tatum end Jackson as participants in 
the crime. 

Coleman, Tatum anc Jackson each testified, in and out 
of the presence of the jury, that his interrogation by the police 
was accompanied by beatings anc threats. Each denied that he 
made the statements introducec ageinst him. Tr. 1658-1661, 1678- 
1686; Tr. 1730-1739, 1748-1761; Tr. 1787-1791, 1797-1821 (jury 
present); Tr. 1162-1167, 1179-1183, 1207-1212, 1216-1222, 1240- 


1252 (jury not present). Three witnesses corroborateda Tatum's 


testimony that he was beaten. Tr. 1775-1783, 1225-1235. The 


police denied coercion. They testified to having given Coleman, 


Tatum and Jackson truncated statements of advice as to their 


rights. There was no testimony that the police advised any of 
the three of their rights respecting counsel. None of the three 
had either counsel or judicial advice before he gave his alleged 
confessions. */ Tr. 842, 817-848, 866, 870, 888, 980, 1033- 
1035, 1076-1077, 1097, 1131, 1583-1584, 1592-1593, 1602. 

The jury convicted Dykes, Jackson, Coleman anc Tatum 
of seconded degree murder, robbery, anc unauthorized ‘use of a ve- 
hicle. It acquitted Washington, who had not been named in Cole- 
man's anc Tatum's confessions, of murcer and robbery and con- 
victed him of unauthorized use of a vehicle. Tr. 2039-2040. 

The trial judge granted@ Washington's motion for judgment n.O.v. 
and acquitted him.of the car theft. He sentenced Dykes, Coleman 
and Tatum to terms of 8 to 24 years on count one of the incict- 
ment (murder), 4 to 12 years on count 2 frothary) aie 1 to 3 
years on count 3 (unauthorized use), the sentences to run con- 


secutively. (The sentences totaled 13 to 39 years.) Jackson 
| 
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*/ Thus the confessions were plainly inadmissible under 


Escobedo v. Illinois, 378 U.S. 478 (1964) and Miranda v. Arizona, 
U.S. (1966). 


receivec consecutive sentences of 10 to 30 years, + to 12 years, 
and 1 to 3 years. (15 to 45 years.) 
All four convicted defendants appealed their convictions. 


On December 20, 1962, the Court of Appeals issued its decision in 


all four appeals. Jackson, Coleman, Tatum, Dykes v. United States, 
114 U.S. App. D.C. 181, 185, 188, 189, 312 F. 2d 572, 576, 579, 
580. Coleman’s and Tatum's convictions were reversed on Mallory 
grounds. Jackson's and Dykes' convictions were affirmed. As to 


Dykes, the Court said: 


“His contention that the District Court erred to 
his prejudice in denying a severance raises a 
substantial question....That the admissions of 
other defendants implicated appellant Dykes as 
well does not compel severance....The court duly 
charged the jury not to consider any defendant's 
statements meade in the absence of other defendants 
as evidence against the others." (Emphasis added). 


The Court also rejected Dykes' argument that the evidence against 
him was insufficient. Dykes' pro se petition for rehearing en 
banc was denied. Certiorari, sought by present counsel, was 


also denied. 374 U.S. 837 (June 17, 1963). af 


*/ On July 22, 19€3, the trial judge denied Dykes' pro se motior 
for @ reduction of sentence datec July 17, 1963. On September 20, 
1963, Dykes moved this Court pro se for vacation of his sentence 
pursuant to 28 U.S.C. §2255. The Court denied the motion on Janv 
ary 2, 1964, and granted an appeal on January 17, 1964. Dykes 
movec the Court of Appeals for appointment of counsel. On March 
12, 1964, the Court deniec the motion for appointment of counsc]. 
and dismissed the appeal "as frivolous." No. 18,449. 


| 
On May 1, 1963, Coleman anc Tatum, whose cases hac been 


remanded to the District Court for 2 new trial, pleaded guilty to 
unauthorized use of a vehicle. On May 31, 1963, eaph was sen- 
tencea to 8 months to 2 years imprisonment. The murder anc rob- 
bery counts outstanding against them were dismissed. Tatum and 
Coleman were released from prison on November 20, 1964 anc Decem- 
ber 11, 1964, respectively. 


On July 1, 1964, present counsel, who had! represented 


Dykes before the Court of Appeals and the Supreme Court on his 


Girect appeal, filed a motion in the District Court; for a writ of 
error coram nobis. The ground of the petition was the emergence 


of circumstances, i.e., the reversals of the convictions of Ccle- 
man and Tatum and the subsequent recuction of their) sentences to 
8 months to 2 years, which could not have been in the contempla- 
tion of the trial judge when he sentenced Dykes, ane which justi- 
fied reconsiceration of the sentence imposed on Dykes. The peti- 


tion was addressec to the discretion of the trial judge; it mace 


no claim of right. 


After the petition was filcc, but before it was heard, 


this Court, sitting en banc, issued its opinion in Jones, Short 


= Jones v. United States, 119 U.S. App. D.C. 284, 342 F. 2a 
se held, inter alia, that the appellants Jones 
entitles to a new trial on the ground that Short's 
confessions implicating them hac been acmitted in their joint 
rule, albeit with the Joneses' 
nemes celetec anc with instructions that it wes not evidence a- 
g@inst them. The Court s2ic that it was unrealistic to suppose 
that the jury coule or 2ic observe the limiting instructions. 
"{Njo jury can forget one Gefendant's confession in considering 
the case of 2 cocefencant whom it implicates." 342 F. 2d at 867. 
The Court statec flatly that Short's confessions, CGespite the 
limiting instructions, were “usec against” his codefencants. 342 


F. 22 at 867. To the same effect is Jackson v. Denno, 378 U.S. 


368 (1964), in which the Supreme Court held that an allegedly 


coercec confession cannot go to the jury unless the trial judge 
makes an incepencent preliminary 2ctermination that it is volun- 
tery, because it is impossible for the jury to observe instruc- 
tions to ignore the confession if thcy Cetermine it to be in- 
voluntary. 

The motion for a writ cf error coram nobis was argued 


before the trial jucge on July 24, 1964. Scc Transcript of Pro- 


ceedings of July 24, 1964, Cr. No. 125-61, on Motion! for Writ or 


Error Coram Nobis to Vacate Sentence, pp. 2-24. At argument, 
counsel relatec the facts which had sccurred subsequent to the 
imposition of Dykes' sentence and referrec, inter 

Jones, Short anc Jones decision. Transcript, pp. , - The Court 


Genied the motion (Transcript, pp. 22-24), stating that coram 
nobis is "an extremely rare proceeding anc very rarely resorted 
to" (Transcript, p. 9), ana "an appeal to the Court e correct the 
judgment on the grounc of mistaken fact" (Transcript, p. 16), and 
that no mistaken fact was shown (Transcript, p. 12). The Court 


refused to consider, in the context of a coram nobis’ procecding, 


the impact of Jones, Short and Jones on Dykes' case. Transcript, 
| 


pp. 8-9. It also refused counsel's request that it treat the 


coram nobis motion as a2 motion pursuant to 28 U.S .C., §2255. rt 


stated: 


"The Court doesn't want to be placed in the posi- 
tion of suggesting 2255 is the proper remedy. I 
am not passing on whether it is or not. That is 
not before me. I might have some notions )n ap- 
Plicability of 2255, but I @Gon't want to co any- 
thing at all that goes beyonce the scope of my re- 
sponsibility here or make any pronouncement that 
is prejudicial in any way." (Emphasis adcdead.) 
Transcript, p. 17. 


again by present counsel, to this 
reverse the District Court's de- 
of ceram nobis relief or, failing this, cither to grant re- 
araw its original mancate affirming the 
2 new trial. The Court ceclinec to rule on 
alternatives, however, merely affirming by per 
of the District Court denying coram 
nobis relief. Dykes v. United States, 120 U.S. App. D.C. 55, 
uary 19, 1965). Jucge Fahy cissented, stating 
thet he woulc wither: mandate of affirmance of Dykes' con- 
viction 2n< rceonsicer the conviction in light of the interven- 
ing Gecisicns this Court. A petition for rehearing en banc, 
specifically s€Sti that the §2255 anc withdrawal of mandate 


questions be nsidere2 an2 cecicdec wes Jenied on April 12, 1965. 


Three jucges woul? heave granted the petition for rehearing en banc. 


His §2255 claim not having been passec upon either by 
the District Court or this Court, Dykes, by present counsel, ini- 
tiatea 2 §2255 procecling in the District Court. Civil Action 
2914-65. That Court, 2fter hearing argument, denied §2255 rclicf 
by orger Cated March 14, 1966. This 2ppec2l followed. Also, since 


the per curiam 2ffirmance in the pricr appeal of the District 


Court's denial of coram nobis relicf 2id not pass upon the re- 
| 


quest addressed to this Court for withdrawal of the ~riginal 


mancate, that request is reneweu herein. 
STATUTE INVOLVED 


28 U.S.C. §2255 Provides: Federal custocy; remecies on Motion 
attacking sentence. 


A prisoner in custody uncer sentence of @ court established 
by Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Consti- 
tution or laws of the United@ States, or that the Court was with- 
out jurisdiction to impose such sentence, or that the sentence 
was in excess of the maximum authorize? by law, or is otherwise 
subject to collateral attack, may move the court which imposed 
the sentence to vacate, set asice or correct the sentence. 


A motion for such relief may be made at any time. Unless 
the motion and the files ane records of the case conclusively 
show that the prisoner is entitled to no relicf, the court shall 
cause notice thereof to be servec upon the Unitec States attorney, 
grant a prompt hearing thereon, determine the issue jancd make finc- 
ings of fact anda conclusions of law with respect thercto. If the 
court finds that the jucgment was renccred without jurisciction, 
or the sentence imposec was not authorizec by law or otherwise 
open to collateral attack, or that there has been such a denial 
or infringement of the constitutional rights of the prisoner as 
to render the judgment vulnerable to collateral attack, the court 
shall vacate and set the jucgment asice anc shall Gischarge the 
prisoner or resentence him or grant a new trial or qorrect the 
sentence as may appear appropriate. 


A court may entertain and Getermine such motion without re- 
quiring the production of the prisoner at the hearing. 


The sentencing court shall not be required to entertain a 
second or successive motion for similar relicf on behalf of the 
same prisoner. 


An appeal may be taken to the court of appeals from the 
orcer enterec on the motion as from a final jucgment on applica- 
tion for @ writ of habeas corpus. 


An application for a2 writ of habeas corpus in behalf of a 
prisoner who is authorizec to apply for relief by motion pursuant 
to this section, sh@ll not be entertainec if it appears that the 
applicant has failea to apply for relief, by motion, to the court 
which sentencec him, or that such court has Cenied@ him relief, un- 
less it also appears that the remecy by motion is inadequate or 
ineffective to test the legality of his cetention. 

Statement of Points 
1. The District Court erred in refusing to vacate 
appellant's judgment anc sentence pursuant to 28 U.S.C. §2255. 
2. If this Court rules that the District Court is 


without jurisciction to grant relief to appellant pursuant to 


§2255, it may anc should recall its jucgment affirming appel- 


lant's conviction, reverse the juCgment of conviction, anc re- 


manc to the District Court for a new trial. 


Summary of Argument 
I 


Appellant Dykes was convicted with three codefendants 
of murcer anc robbery after a joint trial in which the confes- 
sions ot the three codefendcants, which namee and accused Dykes 


many times, were given to the jury without deletion of Dykes' 


name. These confessions overwhelmingly prejuciced Dykes, agains. 
whom there was little other evidence. The convictions of two of 


the three codefendants, Coleman anc Tatum, were reversed when 
| 
this Court found their confessions to have been erroneously ac- 


mitted at the trial. Coleman and Tatum were not thereafter triec 


for the serious offenses of which Dykes hz been convictec. Thev 


pleaded guilty to a minor offense. Thus their confessions, whici: 
grossly prejuciced Dykes, were not permittec to prejudice their 
makers. Since these occurrences, this Court's eeeibion in Joner, 
Short an@ Jones v. United States and the Supreme court's Cecisior. 
in Jackson v. Denno have strippedad away the fiction that juries 
can or ado observe limiting instructions respecting confessions. 
These decisions confirmed that Dykes was totally ang unjustly 


| 
prejudicec by the acmission of his codefenaants' confessions at 


his trial andc that he was not protectec by the trial judge's 


limiting instructions. In all these circumstances at is clear 

| 
that Dykes was Cenied the substance of a fair trial! and that jus- 
tice requires a remedy, anc that he is therefore entitled to re- 


lief under 28 U.S.C. §2255. 


TE 
Unter the suthority of its ByrS case, this Court may 

ene shoulc, if it Genies other relief, recall its mandate affirm- 

Dykes' conviction anc reverse the judgment of conviction. 

lecision of this Court affirming Dykes' conviction is dci- 
rectly contrary to this Court's Secision in Jones, Short ana 
Jones v. United States, enc, inceed, appears to be the only case 
in which the conviction of a cefencant was uphele in the face of 
erroneous acmission of his cocefendant's confession linking him 
to the crime. Anée in Dykes' case, in contrast to Jones, Short 
ane Jones, not one but at least two inadmissible confessions were 
@acmittec ani Dykes’ name was not celetec when they were. The 
greve injustice of Dykes' conviction is tocay beyond dispute. 
Even if the Court holes that Dykes is not entitled to relief uncer 
§2255, the Court can correct this injustice by recalling its judg- 
Ment of conviction. The Byrc case in this Court, a case closely 


an@logous to Dykes' case, shows that the Court has the power to 


co this. The Supreme Court case of Fay v. Noia shows that the 


New York Court of Appe2ls also exercises the power to recall 
jucgments of affirmance at any time in order to correct manifest 


injustice. 


APPELLANT WAS OVERWHELMINGLY PREJUDICED BY! THE AD- 
MISSION INTO EVIDENCE AT HIS TRIAL OF THE ALLEGED CONFESSIONS OF 
HIS CODEFENDANTS. IN SUCH CIRCUMSTANCES COLLATERAL RELIEF FROM 
THE JUDGMENT OF CONVICTION IS AVAILABLE UNDER 28 U.S.C. §2255. 
: | 
This Court has said that relief under 28 U.S.C. §2255 
will be granted "where the court is convinced justice requires a 
| 
remedy." Hodges v. United States, 108 U.S. App. D.C. at 382, 282 


F. 2d at 865, panel opinion approved in relevant rt the full 
court at 108 U.S. App. D.C. 376, 282 F. 2d 859. In the extraor- 
Ginary circumstances of this case, justice clearly teeitees a 
remedy. The alleged confessions of Dykes' three soaktendanta: 
which were admitted into evidence at Dykes' trial, accused him 
over and over again of participation in the crimes with which he 
was charged. Dykes' name appeared 84 times in the confessions 

of Coleman and Tatum. He was referred to by pronouns in these 


confessions 141 times. These confessions have bcen expressly 


held to be inadmissible even against their alleged makers. Cole- 
| 


man v. United States, 114 U.S. App. D.C. 185, 313 F., 2a 576 (1962); 


Tatum v. United States, 114 U.S. App. D.c. 188, 313 F. 2d 579 


(1962). Dykes' name appeared in Jackson's confessions 46 times 


and he was referred to by pronoun in Jackson's confession 94 times. 


references to Dykes were not Geletea or even obscuree when 


Confessions of Coleman, Tatum ane Jackson were given to the 


jury. Jones, Short ane Jones v. uniteea States, 119 U.S. App. 
ee a Vr n|es Vv. Unitec States 
D.C. 284, 342 FP. 2€ 863 (1964) an@ Jackson v. Denno, 378 U.S. 368 


(1964), which hole that juries cannot and do not observe limiting 
instructions respecting confessions, have nullified the fiction 
that the limiting instructicns of the trial court in Dykes' case 
insulated Dykes from these confessions. "(Njo jury can forget 


one defencant's confession in consicering the case of a codefen- 


Cant whom it implicates." Jones, Short and Jones v. United 
ee hortcne vones v. United 


States, supra, 342 F. 22 at 867. See alsc Greenwell v. United 
States, 119 U.S. ADD. D.C. 43, 336 F. 2a 96 (1964); People v. 
Aranéa, 47 Cal. 353, 407 P. 24 265 (1965); and State v. Blancha: 
44 N.J. 195, 207 A. 2€ 681 (1965). All these cases establish 
that the confessicns cf Dykes' cocefencants, despite the fact 
that they were totally inadmissible, incompetent and untrust- 
worthy es evidence against Dykes, constitutca nothing less than 
Girect evidence against Dykes. 

These 2ecisions also establish beyond dispute that the 
confessions of Dykes' colcfendcants, which namec him by name and 
by pronoun a total of 365 times, profoundly and overwhelmingly 


prejucicec him. Joncs, Short ané@ Jones and Jackson v. Denno have 
SS TE ONG JONES socsson V. Yenno 
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laid to rest the fiction that the jury could or did fail to 
| 
apply the confessions to Dykes just as if they had constituted 


| 
legitimate evidence against him. As a practical matter, there- 
fore, nO one can now dispute that the admission of the confessions 
| 


| 
into evidence at Dykes' trial denied him a tair trial. It is 


important to note, in this connection, that the confessions 


| 
were not mere Surplusage in the case against DykeS. On the con- 
| 


trary, it is accurate to say that Dykes probably would not_ have 
been convicted except tor the confessions. Apart from the con- 


: ‘ ; | : 
fessions, the evidence against Dykes was scanty and incoherent. 


Taken by itsclf it very likely would have failed to persuade 


the jury to convict pDykes.*/ 


*/ The evidence against Dykes, apart from his code fendants' 
confessions, was described by this Court as follows: 
"There was evidence from which the jury might 
have found that Dykes was with the other appellants 
immediately before and after the robbery-killing, 
that he fled to New York under an alias with 
articles stolen from the get-away Care..." 114 U.S. 
App. D.C. at 190, 313 F. 2d at 581. 
In light of the subsequent dismissal cf the murder and robbery 
charges against Coleman and Tatum and their conviction only of 
unauthorized use of a vehicle, the worth and/or the admissibility 
against Dykes of almost all of this evidence is destroyed. It 
is meaningless that he was with the other appellants immediately 
betore and after the robbery-killing if two of those three have 
been acquitted by process of law of involvement in the robbery- 
killing. Again, though there was evidence linking Dykes to the 
stolen car, | 
Continued jon Page 21 


Furthermore, the: acquittal by the jury of the codefendant Wash- 
ington graphically cemonstrates that it was the admission into 
evidence of the confessions, and particularly Coleman's and Tatum's 
confessions, and not any competent evidence against Dykes, that 


causec the jury to convict Dykes. Washington was named as a 


*/ Continued from Page 20 
the only evidence that it was the get-away car for the robbery- 
killing was in the three confessions, which not only are inadmis- 
sible against Dykes. but also in two out of three instances are 
inadmissible against the confessor. Thus, the fact that Dykes was 
found in possession of articles taken from the car which was 
stolen the night of the murcer is evidence not that the car was 
the get-away car but only that Dykes coulc have been involved in 
the minor offense of theft of the car. Coleman and Tatum have 
been convictec of that crime, but only of that crime. Evidence 
which the government has not been able to use to convict Coleman 
and Tetum of the greater crime cannot be cited by the government 
to uphol< Dykes’! conviction of the greater crime. 

This Court saic further: 

"There wes evicence from which the jury might have 

founZ thet Dykes...acmitted to an acquaintance 

thet he was an active participant in the robbery." 
This refers to the testimony of Paul Gordon. But Gordon's testi- 
mony was vegue, <isjointe?, ana contradictory. In this connection, 
the Court is requested to reac Trial Tr. 568-618, 641-648, 1264- 
1271, 1621-1626, which constitutes all of the testimony of Gordon 
given in anc out of the presence of the jury. Like the rest of 
the scanty evicence against Dykes, Gordon's testimony was unin- 
telligible outsice the context of the confessions of Dykes' co- 
Gefendants. Clearly Dykes’ conviction was not and could not have 
been basea on Goréon's testimony alone, or on Gordon's testimony 
taken with the other scanty evicence against Dykes. The confcs- 
sions of his codefendants were crucial to Dykes' conviction and 
Jones, Short and Jones and Jackson v. Denno make it impossible to 
suppose any longer that they were not. 


participant in the crimes only in Jackson's confessions. Dykes 


was named as a participant not only in Jackson's confession, but 


in Coleman's and Tatum's confessions as well. Washington's 


counsel knew that it is "unmitigated fiction" to suppose that 
the jury would consider the confessions only against their makers. 
Krulewich v. United States, 336 U.S. 440, 453 (1949). (Concur- 
ring opinion of Mr. Justice Jackson.) So he objected "“strenu- 
ously" (Tr. 1433) and successfully to Dykes’ counsel's request 
that the names of codefencants be masked or deleted when the con- 
fessions were introcuced. He said: : 

"(Washington is named} in one statement, [Jackson's], 


but I want it before the jury that he isn't named 
in the other two [Coleman's and Tatum's] */Tr. 1433, 


1439. (Emphasis acded). 

At Tr. 1473 Police Officer Wilson testified: “Coleman admitted 
his part anc implicated others." Counsel for Washington (Tr. 
1478-A):"(H]e 2id not implicate James Washington, aig he?" 

Wilson (Tr. 1479): "Not in my presence, sir." Washington's coun- 
sel did not join the objection which counsel for the other four 


cefencants made to the names of codefencants mentionec in the 


confessions being reac to the jury. Tr. 1441. He even mentione2 


to the jury in his closing argument the omission of Washington's 


name from Coleman's an2 Tatum's confessions. Tr. 1923. The re- 
sult wes thet the jury acquitted Washington of the murder ane 
robbery ancé convicte2l Dykes. The fact that Washington was not 
name in Coleman’s ane Tatum's confessions acquitted him as 
surely as the fact thet Dykes was namec in those confessions con- 
victeé Dykes. Both Dykes ane Washington were named in Jackson's 
confession but the 2ifference between conviction and acquittal 
was whether or not they were namec in Coleman's and Tatum's con- 
fessions. Where the question of who was or was not named in their 


code feneants’ confessions should have mace no cifference in the 


jury's consiceration of Washington's and Dykes’ case, it clearly 


mace all the <ifferenc. 

The error of Dykes' conviction is compounded by the 
fact that the confessions of Coleman and Tatum, upon which Dykes' 
conviction Zepended, were hele to be inacmissible against their 
mekers. Moreover, Coleman's and Tatum's confessions were not per- 
mittec to prejucice their makers. Their convictions were re- 
versed. Indece, not only were Coleman's and Tatum's convictions 
reversed, but also the government, unable to use their confes- 


sions against them, w2s thercafter able to convict Coleman and 


| 
Tatum only of unauthorized use of a motor vchicle anu they are 

| 
now free. Dykes' conviction Cepenced on Coleman's anc Tatum's 
confessions no less than Coleman's anc Tatum's convictions aia. 
It is no less wrong for Dykes' conviction to stand re it wes 

| 
for Coleman's and Tatum's convictions to stance. Agopting the 
language of Jones, Short anc Jones, 342 F. 2a at 867, to this 
case, "[SJince [Coleman's anc Tatum's] confessions were not ad- 
missible even against [them], there is no reason whatever for per- 
mitting them to prejudice [Dykes]." Dykes, no dees tees Coleman 


| 
ana Tatum, shoula be permitted to meet the indictment against him 


unprejuciced by the confessions. The principle of équal justice 


S * 
requires no less. a/ 


ee 

*/ The Court should note also that its cecision in Dykes' appeal 
is apparently the only federal case extant in which/a defendant 
who was implicated by his cogefendants' inadmissible confessions 
has had a conviction affirmed. No such case was cited by this 
Court or the government in Dykes‘ appeal. No such case save Dykes' 
was citec by the government in Jones, Short and Jones, in Green- 
well, or by the Cissent in Jones, Short _and Jones. i The one state 
case generally cited in support of the proposition that the adcmis- 
sion of a cocefendant's inadmissible confession need not vitiate 

a defendant's confession is Malinski_ v. New York, 323 U.S. 201 
(1945). There the Supreme Court upheld the defendant Rudish's 
conviction despite its ruling that Malinski's confession was inad- 
missible because coerced, but the Supreme Court did; this to pre- 
serve a proper state-federal balance. See Jones, Short and Jones, 
supra. And the opinion of the Supreme Court in Stein v. New York. 
346 U.S. 156, 194 (1953), shows that New York gave Rudish a new 


Continued on Page 25 


-C. §2255 will, as we have noted, be 
granted “where the court is convinced justice requires a remedy, 


though sought collaterally," Hodges v. United States, supra, or, 


as stated in Howell v. Unitee States, 172 F. 2G 213, 215 (4th Cir. 


1949), where the prisoner has been Ceniec "the substance of a 
fair trial." Clearly Dykes was denied the substance of a fair 
trial. Clearly justice requires a remedy. And Dykes is entitled 
to relief whether or not it is thought the injustice of his con- 
viction is of constitutional proportions. The statute itself, in 
paragraph 1, states thet the prisoner may collaterally claim the 
right to be releasecé “upon the ground that the sentence was im- 
pose@ in violation of the Constitution or laws of the United 


States.” (Emphasis 2€de@). The panel opinion in Hodges, epprovec 


*/ Continuee from Page 24 

trial. Another major cese in this arca is Anderson v. United 
States, 318 U.S. 350 (1943), a federal case where the Supreme 
Court orGerec 2 new trial for 2 Cefendant tried jointly with 
other Gefencants! whose confessions, inadmissible under McNabb v. 
Unitec States, 318 U.S. 332 (1943), were put before the jury. In 
Dykes‘ case, this Court cited Malinski (cf.) and cistinguished 
AnGerson. It isi impossible to find any meaningful distinction 
between the facts relating to the issuc of the treatment of con- 
fessions in joint tricls in the present case and the facts re- 
lating to that issue in Jones, Short and Jones and Greenwell, ex- 
cept distinctions which favor Dykcs. 


| 

in relevant part by the full Court of Appeals, expressly confirms 
| 

the principle that constitutional error is not @ prerequisite to 


§2255 relief. It states that violation of the Constitution ane 


| 
violation of the laws of the United States “are bracketed on an 
equal footing in the context of section 2255." 108 U.S. App. 
D.C. at 383, 282 F. 2d at 866. It also states: 


"It would seem clear that a failure to appeal 
from a conviction does not always seve it |from 


collateral attack on a constitutional ground, 
or indeed on other ground where the court is 


convincec justice requires 2 remedy, though 
sought collaterally. In other words, the Great 
Writ, and section 2255, are not to be imprisoned 
within an ironclad rule stated in terms of col- 
lateral relief not being a substitute for jan 
appeal." 108 U.S. App. D.C. at 382, 282 F. 2c 
at 865. (Emphasis added). | 


Thus, whether or not the Constitution has been transgressed, if 
justice requires a remedy, as it does here, justice |may be done 
under §2255. See also Holmes v. United States, U.S. App. 


Dc. FP. 2a (No. 19,678, decided May 16, 1966). 


Even if it is thought that only error of constitutional 
| 


proportions would entitle Dykes to collateral relief from his 


conviction, it cannot reasonably be contended that the injustice 


done Dykes was of less than constitutional proportions. Justice 


Traynor's lengthy opinion in People v. Aranda, supra, eloquently 


Supports this proposition. Simply stated, Dykes' conviction by 
his codefendants'' confessions denied him his Fifth Amendment 


right to due process. Had the trial court not instructed the 


jury that the confessions were only evidence against the alleged 


confessor, there would have been no dispute, even at the time 
Dykes* conviction was upheld, that he had been denied due process. 
The legal fiction that the instruction made fair what was plainly 
unfair has now been stripped away by Jones, Short and Jones and 
Jackson v. Denno. It inevitably follows that the injustice thus 
exposed constituted 2a denial of due process. That denial must 
now be corrected, and Dykes' conviction should be set aside. 


II 


UNDER THE AUTHORITY OF THE BYRD CASE, THIS COURT 
MAY AND SHOULD, IF IT DENIES OTHER RELIEP, RECALL ITS MANDATE 
APPIRMING DYKES'| CONVICTION AND REVERSE THE JUDGMENT OF CONVICTION. 
In Jones, Short and Joncs this Court reversed 
convictions of defendants whose codefendants inadmissible con- 
fessions were admitted in their joint trial. Dykes was the 
victim of precisely the same circumstances, yet his conviction 
wes affirmed by this Court. The injustice to Dykcs of this 


Situation is heightened by the fact that the inadmissible con- 


fessions admitted at his trial which 


| 
overwhelmingly prejudiced him were not permitted to prejudice 
their makers, Coleman anda Tatum, who were ultimately acquitted of 
| 
all the serious offenses described in their confessions. 


This case is closely analogous to the case of Byrd v. 


United States, No. 12,843,D.C. Cir., by order dated March 31, 


1959, judgment of this Court recalled from the District Court 


ana case remanded with directions to the District court to vacate 
its judgment ane enter judgment of acquittal. Dykes stands in 
the same position as cid Byrd in that cése. shoul this Court 
rule that Dykes is not entitled to relief under §2255. we submit 
he is entitled to the same relief that was given Byre. In Byrc's 


case, Miller and Byrd were convicted of narcotics offenses on the 


basis of evidence that they alleged was seized illegally. They 
appealed to this Court, which affirmec their convictions in 
Shepherd v. United States, 100 U.S. App. D.C. 302, 243 F. 2a 90 
(1956). Miller, but not Byrd, then sought certiorari. Certiorari 
was granted, and the Supreme Court reversed Miller's conviction 
on the ground that the evidence was illegally seized. (The police 
violated 18 U.S.C. §3019 in entering Miller's and Byrd's premises 


where the evidence was found). Miller v. United States, 357 U.S. 
| 


301 (1957). Byré then sought relief in the District Court under 
§2255. The District Court Genied relief, 166 F. Supp. 350 (D.c. 
D.c., 1958). but it saic, at 35l: 


"This Court is of the opinion that where the 
cases were consclidated for trial, the receipt 
of significant illegal evicence against both 
Gefencants should not result in a prison term 
for ome because of the inability or failure to 
appeal, if in that same case there is a deter- 
mination of the illegality of conviction for 
the coGefendent. Habeas corpus was not meant 
to be squeezed besice the writ of error; but 
rather’ to remain broad enough to remedy mani- 
fest injustice." 


Byrc appealed the Cenial of §2255 relief to this Court (No .14,795). 
She 2lso file2 2 motion in this Court in which she asked this 


Court to recall its jucgment affirming her conviction anc to re- 


verse the jucgment of conviction. ae The government opposed 


Byrd's motion (objection filec March 2, 1959) on the ground thet 
this Court was without jurisdiction to recall its mandate so long 
after it had been presente? to the District Court. Nevertheless, 
the Court grante2 the motion to recall its jucgment and reversec 
*/ The judgment of this Court affirming Byrd’s conviction was 


issued December 7, 1356. The motion to recall pase Teverse the 


judgment was filec spt 11, 1959, years later. 


the judgment of conviction. It dismissed the §2255 appeal as 


moot. */ 


| 
| 
In the circumstances of this cese, this Court 


should do ng less for Dykes than it did for Byrd, ig it denies 
Dykes relief under §2255. The circumstances of Dykes’ case are 
ardly less closely connected tc Jones, Shert_and Jones than 
Byrd's case was connected to Miller v. United States. This 


Court's decision affirming Dykes' conviction was the chief re- 


liance of the government and the 


a 
*/ The Court's crder read: 

"Case No. 14,795 came on for hearing on the appeal from the 
denial by the District Court of a motion to vacate Sentence under 
the provisions of Sec. 2255 and case No. 12, 843 came on for hear- 
ing on the appellant's motion to recall the judgment cf this court 
and reverse the judgment of conviction. 

“tn view of the decision of the Supreme Court ih_Miller v. 
U.S., 357 U.S. 301, and the fact that after that decision an 
crder was centered in the District Court tv dismiss the indict- 
ment with regard tc appellant's codefendant, William Miller, 
and it appears [sic] that the same evidence was used in the ccn- 
viction cf appellant and codefendant Miller, it is 

“ORDERED by the court that the judgment cf this! court in 
this case shall be recalled from the District Court and vacated 
and that this case is remanded to the District Court with direct- 
ions to vacate its judgment and to center a judgment cf acquittal. 

"It is FURTHER ORDERED by the cuurt that a certified copy 
of this order shall issue to the District Court forthwith. 

"In view of the foregoing, it is ORDERED that the appeal from 
the decision of the District Ccurt in case No. 14,795 is dis- 
missed as moct." 


Cissenters in Jones, Short anc Jones. It is incistinguishable 


* 
from Jones, Short anc Jones. It was overruled by that case. a 


The injustice to Dykes of the trial proceedings, which is estab- 
lished by the record, by Jones, Short and Jones, and by the other 
cases and events which followed affirmance of Dykes' conviction, 
including the virtual acquittal of Coleman and Tatum, is injus- 
tice of the most fundamental kind. In fairness and in justice to 
Dykes, reversal of the Joneses' convictions should bring the re- 
versal of Dykes‘ conviction, as the reversal of Miller's convic- 
tion brought the reversal of Byrd's conviction. See also, Fay v.- 
Noia, supra, 372 U.S. at 395, n. 1, which shows that the New York 
Court of Appeals will recall its judgments of affirmance and re- 
verse convictions after the passage of many years in order to 
correct manifest injustice: 

“Motions to rearguc appeals in the New York 

Court of Appeals may be mede at any time.... 

After Caminito's success [in the Federal 

Courts on habeas corpus] Bonino (co-defendant 

of Noia and Caminito in state murder trial] 

filed 2 motion for reargument of his appeal 


in the New York Court of Appeals. The motion 
was granted and his conviction was also set 


*/ More than that, this Court's decision affirming Dykes’ 
viction is sui generis. It is without ancestry or progeny. 
See footnote at pp. 24-25, supra. 


aside and a new trial ordered on the ground 
that his confession had been unconstitution- 
ally procured." = 


Conclusion 


| 
For the reasons stated, appellant respectfully re- 


quests the Court (a) to reverse the judgment of the District 
| 
Court and order the District Court to vacate the judgment of 


conviction pursuant to 28 U.S.C. §2255, or (b) to recall from 
the District Court its judgment of affirmance in appellant's 
direct appeal (No. 16,882), reverse the conviction, and remand 


| 
the case to the District Court for a new trial. 


Respectfully submitted, 


| 
Jerome Powell 


| 
Charles L. Bucy 


William H. Willcox 
Attorneys for Appellant 
(Appointed by this Court) 


| 

SN __ Eee : 
*/ To the extent it is Geemed necessary by the Court, appellant 
asks the Court to treat this section of his brief as a motion to 
recall its judgment of affirmance and to reverse iain judgment of 


conviction in Dykes' case. 
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Zs 
The government cites no case that precludes collateral relief 


in the extraordinary circumstances of this case. bald All of the 


*/ We take specific exception to the government's assertion, brief, 
p. 8, that, because Mallory cannot be raised under §2255, a defendant 
(Continued on Page 2) 


cases depend on their own circumstances. None establishes a blanket 
rule that collateral relief can be had only where the error is of 
constitutional proportions. Such a rule would be contrary to the 
statute. See appellant's main brief, pp. 25-26. Moreover, even 
if it is thought that only error of constitutional proportions would 
entitle Dykes to collateral relief from his conviction, it cannot 
reasonably be contended, as Justice Traynor's opinion in People v. 
Aranda shows, that the injustice done Dykes was of less than con- 
stituional proportions. See appellant's main brief, pp. 26-27. 

The government cites the recent Supreme Court retrospectivity 
cases for the proposition that Jones, Short and Jones confirmed the 


unfairness of Dykes’ trial too late for Dykes to be helped thereby. 


*/ (Continued from Page 1) 

accused before a jury in his co-defendant’s Mallory statement cannot 
collaterally attack such use of the statement. Aside from its being 
@ non-sequitur the argument reveals a startling misconstruction of 
the import of Jones, Short and Jones and Jackson v. Denno, and a 
serious underestimation of the grave injustice to Dykes of permit- 
ting his co-defendants’ extra-judicial accusations to be put before 
the jury. The implications of n. 23 of the government's brief, and 
the accompanying text, are similarly disquieting. The implications 
are that the co-defendants’ confessions constitute proof, if not 
admissible evidence, that Dykes was in fact guilty as charged. They 
do not. Purthermore, Dykes' conviction was not, contrary to the 
government’s assertion at brief, p. 8, "support 6 ‘Sy ample evidence 
independent of any alleged prejudice arising out of the confessions." 
See appellant's main brief, pp. 20-21. 


We submit that retrospectivity is not an issue here. It has al- 
ways been understood that admission into evidence at a defendant's 
trial of a co-defendant's extra-judicial accusation deprives the 
defendant of a fair trial, particularly where, as Ree ae legi- 
timate evidence against the defendant is without substance or co- 
herence. Jones, Short and Jones and Jackson v. Denno simply 
stripped away the fiction that the so-called limiting instructions 


applied to the co-defendant's confessions made Dykes’ unfair trial 


fair. The claim of lack of retrospectivity has no application in 


such a context. 

Even if it could be said that retrospectivity is a relevant 
issue in this case, the cases support Dykes' position. ‘In Link- 
letter v. Walker, 381 U.S. 618 (1965), the Court pointea out that 
it has applied retrospectively the rules of Griffin v. I1linois, 
351 U.S. 12 (1956), Gideon v. Wainwright, 372 U.S. 335 (1363), and 
Jackson_v. Denno. It is the latter case, together with Jones, 
Short and Jones, which clearly demonstrates the injustice of Dykes' 
conviction. The Court said in Linkletter, 381 U.S. at 639: “(Ij)n 
each of the three areas in which we have applied our Bile retro- 


spectively the principle that we applied went to the fairness of 


the trial -- the very integrity of the fact-finding process." Nothing 
could be more certain than that the principle of Jones, Short and Jones 


anda, as the Supreme Court said, of Jackson v. Denno, goes "to the 


fairness of the trial -- the very integrity of the fact-finding 
process." Since that is so, there can be no bar to the Court's 
now reviewing the record of Dykes' trial in the light of those 
cases, and acting to grant him a new trial on the basis of the 
gross unfairness and impairment of the integrity of the fact-find- 
ing process which they expose. 
It. 

The government says that the present appeal is precluded by 

three prior appeals which Dykes, with and without counsel, has 


brought to this Court. "Three generations of appeals are enough." 


Government brief, p. 11. +/ However many prior appeals there may 


have been there cannot be the least doubt now, after Jones, Short 
ana Jones and Jackson v. Denno, that Dykes did not have a fair trial 
and was unjustly convicted. The question raised by the prior ap- 
peals, then, is whether, assuming, as we believe, that the injustice 
is subject to correction under §2255, the prior appeals preclude the 
injustice from being corrected now. The answer to the question is 
that they do not. 

1. As to the direct appeal: The fact that Dykes asserted as 
error on direct appeal the denial of his motion for severance does 
*/ The quoted statement appears to be derived from Justice Holmes' 


notable -- and notably unanalogous -- declaration at the end of the 
second to last paragraph in Buck v. Bell, 274 U.S. 200 (1927). 


not preclude the present collateral attack. The cases which assert 


that contentions decided on appeal are not open to review under 
§2255, like other cases denying §2255 relief, depend on their cir- 
cumstances. Invariably they will be found to involve situations 


where the court rules there is no error, or reaffirms its original 


decision, or where the alleged error is insignificant, be has not 
been demonstrated, or was waived. We have found no eins and the 
government cites none, that denies §2255 relief on the ground of a 
prior appeal where there was unwaived error indisputably established 
by events following the affirmance, as there is in Dykes’ case, 
ana where the error was as fundamental as the error in Dykes' case. 
Compare Lampe v. United States, 110 U.S. App. D.C. 69, 288 P. 2d 
881 (1961), cert. denied, 368 U.S. 958. And see Townsend v. Sain, 
372 U.S. 293 (1963) (contention decided adversely to defendant on 

| 
@irect appeal, including petition for certiorari, successfully re- 
vived on habeas corpus). 

2. As to the appeal from the denial of the coram nobis peti- 
tion: As we pointed out in our main brief, pp. 3-4, 11-14, the Dis- 
trict Court refused in the coram nobis proceeding to pies on the 

eS —————eee 


§2255 question presented by Jones Short and Jones. His only ruling 


was a denial of the coram nobis petition. This Court's only ruling 
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was an affirmance, without opinion, of the District Court's ruling. 


(This Court also said nothing respecting the motion to recall the 
mandate which was included in the appeal.) The dissent could not 
and did not expand the very limited decision of the ae The rul- 
ing was not expanded, or changed in any fashion, after appellant, 

in his petition for rehearing en banc, specifically pointed out to 
the Court that its ruling left undecided the §2255 question, and 
specifically urged that the question be decided. Nothing could be 
plainer than that the Court chose not to pass upon the §2255 ques- 
tion until it had been passed upon by the District court. The op- 


posite of what the government says is the case; it cannot be pre- 


sumea that the Court, in silence, would have passed upon the ques- 

tion. 
| 

3. O£ the third prior appeal, which is appellant's pro_se 


appeal from the denial of a pro _se §2255 motion, nothing need be 
| 


said. 
Respectfully submitted, 
| 


_ Jerome Powell | 


Charles L. Bucy 
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